Copr. © West 2001 No Claimto Orig. U S. Govt. Wbrks

477 A.2d 1295
(Cite as: 195 N.J. Super. 91, 477 A 2d 1295)

Superior Court of New Jersey,
Appel | ate Di vi si on.

In the Matter of WIliam G KOVALSKY.

Argued June 5, 1984.
Deci ded July 9, 1984.

*91 SYNOPSI S

Driver sought review of order of the Director of Motor
Vehicles suspending driver's |license for failure to
appear and defend drunken driving charge in GCeorgia.
The Superior Court, Appellate Division, King, J.AD.,
held that: (1) driver's failure to appear at scheduled
heari ng and his subsequent forfeiture of bond anobunted to
conviction of offense charged under GCeorgia |aw, (2)
suspension of driver's driving privilege was proper; and
(3) notice and hearing provided driver before suspension
of his driving privilege were nore than sufficient to
nmeet due process requirenents.

Af firnmed.
West Headnot es

[ 1] Aut onobil es k144. 2(3)
48Ak144. 2(3)

VWhere driver admtted he received summons for operating
motor vehicle while wunder influence of alcohol I n
violation of CGeorgia |law, that he posted $300 bond, and
that he failed to appear on trial date marked on face of
sunmons, and consequently, forfeited bond, under Georgia
law driver was convicted of driving while under the
i nfl uence of al cohol. Ga.Code, 88 68A-902, 68B-101.

[ 2] Appeal and Error k169
30k169

[ 2] Appeal and Error k671(2)



30k671(2)

| ssue which is raised for first time on appeal and is not
supported by record is not properly before appellate
di vi si on.

[ 3] Autonobiles kl144.2(10.5)
48Ak144.2(10.5)
(Formerly 48Ak144.2(10))

Where record of conviction was summons forwarded by
CGeorgia to New Jersey Division of Mdtor Vehicles, bottom
of "disposition and sentence section" of summons stated

"as provided by law, | hereby certify that information on
this ticket is a true abstract of the record of this
court or bureau in this <case,” and certified copy

triggered notice of suspension to driver, suspension of
driver's driving privilege was proper. N.J.S. A 39:5-30,
39:5-30.1; Ga.Code, 88 68A-902, 68B-101

[4] Autonpobiles k144.2(9.1)
48Ak144.2(9.1)
(Formerly 48Ak144.2(9))

Driver was imputed with knowl edge that forfeiture of bail
or bond posted in Georgia upon arrest and issuance of
summons for driving while under the influence of alcohol
was equivalent to conviction for that offense. Ga.Code, §
68B- 101.

[ 5] Constitutional Law k287.3
92k287. 3

Where driver was given notice of suspension in witing,
which clearly stated grounds upon which suspension was
based, notice infornmed driver of his right to hearing to
contest suspension which he requested, and appropriate
review of decision of Director of Mtor Vehicles was
available to driver, notice and hearing provided driver
bef ore suspension of his driving privileges were nore
than sufficient to neet due process requirenments of State
and Federal Constitutions. U.S.C.A Const.Amrend. 14;
N.J.S. A Const. Art. 1, par. 1.
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*92 Before Judges KING DRElIER and Bl LDER.

*93 The opinion of the court was delivered by

KING J.A. D.

This case involves the right of the Director of Motor
Vehicles to suspend a driver's license for failure to
appear and defend a drunken driving charge in Ceorgia
The Director suspended appellant's |icense. We agree

and affirm

Here are the facts. Appel l ant was a resident and
licensed driver of New Jersey and worked as a sal esperson
for a textile manufacturer in New York City. On

Novenmber 11, 1982 at one a.m he was arrested and
received a sunmmons in Macon, Georgia for driving while
under the influence of alcohol. The summmons stated that
a breath test was admnistered and that the result was
. 14% bl ood al cohol by vol une. He posted a $300 bond; a
trial date of Decenmber 14, 1982 appeared on the summons.

Appellant failed to attend on the trial date. Hi s bond
was forfeited in the Macon Municipal Court on January 18,
1983. He testified that he did not appear because it

was financially difficult to return to Georgia, because
he did not think that he could m ss work, and because "I
didn't feel I was guilty."”

A copy of the summons was forwarded to the New Jersey
Di vision of Mtor Vehicles (DW) and the violation was
pl aced on appellant's driving record, which disclosed
that he previously had been convicted in New Jersey of
driving while under the influence of alcohol in Novenber
1979.

On April 25, 1983 the DW sent appellant an order which

suspended his driving privileges until he "appeared in
court, satisfied the sumons and served any |icense
suspensi on inposed *94 by the court."” The reason for
this suspension was: "Failure to appear and satisfy
summons  in  Minicipal Court in Georgia. Bai | / Bond
forfeiture in Foreign State. Summons i ssued Novenber

11, 1982 for driving while wunder the influence of



i ntoxicating |iquor." On May 25, 1983 the DW issued a
corrected schedule of suspension and, pursuant to
N. J. S. A 39: 5- 30, N. J. S A 39:5-30.1 and N. J. S. A
39: 3-10, suspended his driving privileges for two years

as a second offender. The reason stated was: "Driving
a motor vehicle while under the influence of intoxicating
liquor in the State of Georgia. Foreign State
conviction effective 1-18-83. New Jersey suspension
effective 6-9-83 for two years from the date of driver's
license is received." Appel | ant requested a hearing to

contest this suspension.

An adm nistrative hearing was held in Septenber 1983.
Appellant admtted that he had been in Macon, Georgia,
that he had received the summons, and had posted a $300
bond. He testified that he did not believe that there
was a court date on the summons, although his attorney
contradicted this statenment and the date appears clearly
on the face of the sunmons. Appel | ant' s**1297 primary
contention at the hearing was that he was not gquilty of
the offense charged, driving under the influence of
intoxicating liquor, and that he had never pled guilty
nor been tried and found quilty. The only physical
evi dence before the Adm nistrative Law Judge was a copy
of the Georgia summons received from the DW which set
forth the forfeiture of the $300 bond.

In his opinion the Admnistrative Law Judge decided
agai nst suspension for two reasons. First, he found
appellant was not on notice that his driving privileges
"were going to be suspended and/or revoked in accordance
with N.J.S. A 39:5-30." Second, he found that there
was "nothing in the record to support the State's view
that [appellant] was adjudged guilty of driving while
intoxicated in Georgia." He concluded that "the
assertion of innocence, and the absence of docunentary
proof, nust be believed."

*95 The Director of the Division reversed the
Adm ni strative Law Judge's deci sion. He found that the
Adm ni strative Law Judge had essentially converted
appellant's failure to appear in Georgia into a valid
def ense to an adm ni strative suspensi on. He st ated

However, contrary to the Adm nistrative Law Judge, | do

not accept respondent's non-appearance as sufficient

reason to forego inmposition of the proposed suspension.

Respondent was fully aware of the serious nature of the



drinki ng-driving charge which had been |odged against
himin the State of CGeorgia, and had anple opportunity
to contest the matter on the date of the schedul ed
heari ng. The fact that he failed to do so does not
form the basis of a viable defense at the instant
adm ni strative proceedi ng.

Consequently, pursuant to N J.S. A 39:5-30, NJ.S A
39:5-30.1 and N.J.S. A 39:3-10, the Director suspended
appel lant's driving privileges for two years--the
mandat ory suspensi on for a second drunk-driving
of fense--and ordered him to attend and conplete an
al cohol education and rehabilitation program

Under our statutory law, the testinony of the appellant
and the uncontested adm ssion of the summons as evidence
of his forfeiture of bail, was sufficient, conpetent
evi dence upon which to suspend his driving privileges.
N.J.S. A 39:5-30, which governs suspension of driving
| icenses, provides in pertinent part

Every registration certificate and every license

certificate to drive a notor vehicle nmay be suspended

for a violation of any provision of this Title or
any ot her reasonable grounds.... [Enphasis added].

In Tichenor v. Magee, 4 N.J. Super. 467, 471, 67 A. 2d
895 (App.Div.1949), we held that an out-of-state
conviction for driving while wunder the influence of
intoxicating liquor "is reasonably conprehended wthin
the term 'other reasonable grounds’ (R S 39: 5-30)
justifying defendant's revocation of plaintiff's New
Jersey license."

The facts in Tichenor were |like this case. There
plaintiff was arrested in Miryland for driving while
under the influence but claimed that the conviction

entered against himwas "a nullity.” Nonet hel ess, this
court found that the Maryland conviction was valid. We
st at ed

*96 His deliberate failure to appear at a hearing
schedul ed the day following his arrest in Maryland, his
failure to take an appeal from the judgnent of
conviction and having instituted no proceedings to test
the wvalidity thereof, plaintiff cannot successfully
assert its invalidity here.

.. Upon conviction of a person for operating an
autonobile while wunder the influence of intoxicating



i quor over the highways of this State, his right to
operate a notor vehicle is forfeited for a period of two
years. R S. 39:4- 50. It reasonably follows that one
hol ding a New Jersey driver's license, upon proof of a
conviction for that offense in another state, should not
be permtted to continue to operate a notor vehicle in
New **1298 Jersey. [4 N. J. Super. at 471, 67 A 2d 895].

See also Farrell v. Strelecki, 88 N.J. Super. 221
222-223, 211 A 2d 398 (App. Div.1965) (out-of-state
convi ction constituted "reasonabl e grounds™ for
revocation under N. J.S. A 39:5-30).

The proposition that an out-of-state conviction is an
adequate basis for suspending a New Jersey resident's
driving privilege has been codified in N. J. S. A
39:5-30.1, L. 1953, c. 429, §8 1, which provides

Whenever the reciprocity driving privilege of any New

Jersey resident is suspended or revoked by [|awful

authority 1in another State wupon a conviction of a

viol ation of the Mdtor Vehicle Act of such State and the

report of such conviction is transmtted by the notor
vehicle adm nistrator of such State to the Director of
the Division of Mdtor Vehicles of this State pursuant to
any law providing for reciprocal exchange thereof, the
director may suspend or revoke the driving privilege of
such resident in this State, in the manner prescribed by
section 39:5-30 of the Revised Statutes, for a period
not less than that for which the reciprocity driving
privilege was suspended or revoked in such other State
nor nore than the period for which the driving privilege
woul d have been suspended or revoked had a conviction of
a like offense occurred in this State.

The crucial question here is whether there was conpetent
evidence of an out- of-state conviction to warrant the
suspensi on of appellant's driving privileges pursuant to

N.J.S. A 39:5-30 and N.J.S. A 39:5-30.1. The appel | ant
contends that no conpetent evidence of a conviction was
pr esent ed. The Adm nistrative Law Judge agreed. But ,

an exam nation of the interrelationship of Georgia's
motor vehicle laws, our motor vehicle laws, and the
evi dence, refute the appellant's contention.

[ 1] Appellant conceded that he received a summons for
operating a notor vehicle while under the influence of
al cohol in violation of Georgia |law, that he posted a



$300 bond, and that he failed to appear on the trial date
mar ked on the face of the *97 summons. Consequently, as
certified on the summons, he forfeited the $300 bond.

As in New Jersey, driving under the influence of alcohol
is prohibited in Georgia, see Ceorgia Code § 68A-902

(Cum Supp. 1983), and a conviction of that of f ense
required a nmandatory |icense suspension. ld. 8§ 68B-305
(Cum Supp. 1983). The definition of conviction, as
related to notor vehicle offenses, is provided at 8§

68B- 101 (Cum Supp. 1983)

* * *

(4) "Conviction" neans a forfeiture of bai | or
coll ateral deposited to secure a defendant's appearance
in court, the paynent of a fine, a plea of gquilty, or
finding of guilt on a traffic violation charge
regardl ess of whether the sentence is suspended,
probated, or rebated. [Enphasis added].

Therefore, appellant's failure to appear at t he
schedul ed hearing and his subsequent forfeiture of bond
ampunted to a conviction for the offense charged under
Georgia | aw. [FN1]

FN1. The present case is governed by NJ.S A
39:5-30 and N.J.S. A 39:5-30.1 because Georgia is
not a signatory to the interstate conpact. See
N.J.S.A 39:5D-3 and N.J.S. A 39:5D 4. Under the
interstate conpact conviction as a result of the
forfeiture of bail, bond or other security is
sufficient grounds for the licensing authority in
the home state to suspend or revoke the l|license to
operate a notor vehicle. This |language al so provides
sone evidence that a conviction provides reasonabl e
grounds for revocation under N.J.S. A 39:5-30.

Appel l ant urges a reversal claimng that he was not
guilty of the offense, never pled guilty to the offense,
and was never tried and convicted of the offense. I n
his brief, he states

Herein, the record plainly discloses that no hearing on

t he substance of the charge, driving under the influence

of al cohol, was held....

The unrefuted testinmony from the Appellant was a denia

of driving under the **1299 influence. Thus the

Adm ni strative Law Judge, presented with no conpetent



proof from the D.MV., had no choice but to find no

proper basis to support a suspension. In the face of
Appel | ant' s uncontrovert ed testi nmony, he properly
di sm ssed the suspension proceedings. [ Emphasis in
original].

Simlar contentions were addressed in Pryor v. David,
436 S.W2d 3 (M. 1969)

Appel |l ant contends that a bond forfeiture cannot be a

conviction because it is neither a plea of guilty nor a

verdict or finding of guilty by a court. We are not

here called upon to determ ne whether a bond forfeiture

Is a conviction within *98 the strict meaning of a

conviction of a crine. We are concerned with a statute
providing for revocation of driving licenses for
violations of traffic | aws. It is a traffic safety
measure.
* * %

We agree with the Supreme Court of Virginia that a
forfeiture of bail " * * * s as distinctly a conviction
for purpose of the revocation as a conviction on a plea
of guilty or not guilty. No reason is found in the

letter or the spirit of +the statutes involved for
construing them so as to provide for a violator of the
[traffic] laws a door of escape from revocation of his
license by the expedient of forfeiting his coll ateral
instead of appearing to answer the charge."” Lanb v.
Parsons, 195 Va. 353, 78 S.E 2d 707, 710 (1953). [1d
at 4-5].

See also Goodnman v. Director of Dept. of Public Safety,
332 So.2d 396 (Ala.Civ. App. 1976) (alnopst identical to
t he present case; hol di ng that out-of- state conviction
is valid for purposes of in-state suspension).

Appel l ant's contention overl ooks the general presunption
that he is charged with knowl edge of the law and that his
i gnorance of Ceorgia's law with regard to equival ence of
conviction and bond forfeiture in the circunstance no
nore exuses him from the sanction of that |aw than would
his ignorance of the notor vehicle laws of his own state.
"To permt ... an ignorance of the law to be alleged as
the foundation of rights, or in excuse of omssion of
duty, or for the privation of rights in others, would
lead to the nost serious mschief, and would disturb the
entire fabric of the social order." Magniac v. Thonpson,



56 U.S. (15 How.) 281, 300, 14 L.Ed. 696 (1854); see
al so Shevlin-Carpenter Co. v. Mnnesota, 218 U S. 57, 68,
30 S.Ct. 663, 666, 54 L.Ed. 930 (1910) ( "ignorance of

the law will not excuse"). "The rule that 'ignorance of
the law will not excuse' ... is deep in our law ..."
Lambert v. California, 355 U S. 225, 228, 78 S.Ct. 240,
243, 2 L.Ed.2d 228 (1957) (Douglas, J.). "Mere ignorance

of the law is not sufficient to excuse conpliance” wth
its requirenments. Lutz v. Sencer, 126 N. J. Super. 288
297, 314 A.2d 86 (Law Div.1974) (Mchels, J.).

Georgia Code 8§ 68B-302(a) (Cum Supp.1983) provides that
the privilege of driving a motor vehicle on Georgia's
hi ghways given to a non-resident subjects him to
suspensi on and revocation *99 in the same manner as those
licensed and living in the State of Georgia. Georgia's
definition of forfeiture of bail as a conviction has
w thstood attack on both state and federal due process
grounds. See Hal ey v. Hardison, 247 Ga. 750, 279 S.E.2d
712 (1981) (charges of driving while under the influence
of I ntoxicating |iquor). Mor eover, notification of
appellant's conviction was properly sent to the New
Jersey Department of Mtor Vehicles in accordance wth
Georgia Code 8 68B- 302 (Cum Supp. 1983).

* * *

(b) The departnent is further required, upon receiving a
record of the conviction in this State of a nonresident
driver of a notor vehicle of any offense, to forward a
certified copy of such record to the nmotor vehicle
adm nistrator in the State wherein the person so
convicted is a resident.

The record of the <conviction in this case was the

summons forwarded to the New Jersey DW. The bottom of
the "disposition **1300 and sentence" section of the
summons states "[a]s provided by law, | hereby certify
that the information on this ticket is a true abstract of
the record of this court or bureau in this case"; t hen
there appears a stanped entry "Donna Leach, Signature of
Judge or Clerk," and the date "January 18, 1983." The

receipt of this certified copy triggered the notice of
suspension to the appellant.

[ 2] The Adm nistrative Law Judge asserted that
“[n]ormally, this court would expect the State to provide
a certified record of conviction to support its case.”



This ignores the certified summons' role as a record of
convi cti on. VWile a better record of conviction m ght
have been produced, nothing in the record suggests that
appel l ant objected to this sumopns as conpetent evidence.
An issue which is raised for the first tine on appeal and
is not supported by the record is not properly before
this court. Cooper River Convention Center v. Dougherty,
133 N.J. Super. 226, 233, 336 A 2d 35 (App.Div.1975).

Absent conpelling reasons, "appellate courts will decline
to consider questions or issues not properly presented at
the trial | evel when an opportunity for such a
presentation is available.” *100 Housing Auth. of Newark

v. Sagner, 142 N.J.Super. 332, 337, 361 A 2d 565
(App. Div. 1976).

[3] Pursuant to both Georgia law and N. J.S. A 39:5-30
and N.J.S A 39:5-30.1, the Director of the DW's
suspension of appellant's driving privilege was proper
and is affirnmed. The Admnistrative Law Judge's
conclusion that appellant "was not convicted under
Ceorgia |law and was therefore not reasonably subject to
suspension in accordance wth N J.S A 39:5-30" is
unf ounded. Qur conclusion pronotes the public policy
behind this state's drunk-driving statutes and prevents
violators from enploying disregard of the law as a
defense to suspension of their driving privilege. As
the Director stated

A maj or objective of both the executive and |egislative

branches of government in New Jersey is to discourage

i ndi viduals from driving while intoxicated. "There are

few types of admnistrative proceedings in which the

public has a stronger interest than the immediate
removal of drunk drivers from the highways." In re

Kallen, 92 N.J. 14, 28 [455 A 2d 460] (1983). In

connection wth this State's strong public policy

agai nst drunk driving, it is incunmbent upon the Division
to suspend the driving privileges of those who have
comm tted an al cohol related nmotor vehicle offense.

Appel l ant al so contends that he had no notice that his
failure to answer a Georgia summons would result in the
suspension of his driving privilege in New Jersey and
that the lack of notice violated his right to due process

of the | aw. On the issue of notice, the Adm nistrative
Law Judge stated
The problem herein, of course, is that the

respondent was never put on notice that his driving



privileges were going to be suspended and/or revoked in
accordance with N. J.S. A 39:5-30. The original notice
in this matter only <cited the interstate conpact
provision N.J.S. A 39:5D4(a).

Li cense suspension proceedings, |ike their counterpart,
i cense revocation proceedings, do realistically affect
drivers in a serious way, often threatening their
ability to earn a livelihood, and it is settled they
must neet those incidents of fairness and due process.
Bell v. Burson, 402 U S. 535, 539 [91 S.Ct. 1586, 1589,
29 L.Ed.2d 90] (1971); In re Arndt, 67 N J. 432 [341
A.2d 596] (1975). As the Court noted in In re Arndt,
supra, at 436 [341 A 2d 596], "We have, noreover not
hesitated (as a matter of judicial policy) to inpose
principles of f undanment al procedur al fairness on
adm nistrative agencies and trial tribunals beyond
constitutional demands." Therefore, it seens at the very
| east, that the respondent is entitled to due process
consi derations before inposing the penalty proposed.
**1301 *101 The essential conponents of due process are
adequate notice, opportunity for a fair hearing, and
availability of appropriate review. State Departnent of
Community Affairs v. Wertheinmer, 177 N.J. Super. 595
[427 A.2d 592] (App.Div.1980). It is often said that
the first prerequisite of due process if fair notice, so
that a response can be prepared and respondent fairly
hear d. Ni coletta v. North Jersey District Water Supply
Commi ssion, 77 N.J. 145 [390 A 2d 90] (1978); Avant v.
Clifford, 67 N J. 496 [341 A 2d 629] (1975); Mal ady v.
Bd. of Rev., Div. of Enploynment Security, Dept. of Labor
and Industry, 166 N.J. Super. 523 [400 A 2d 119]
(App. Div. 1979).

Nei t her appellant's contention nor the Adm nistrative
Law Judge's findings are persuasive.

[4] First, the Admnistrative Law Judge erroneously
stated that the original notice cited only the interstate
conpact provision, N J.S. A 39:5D 4(a), to which Georgia
is not a signatory. The notice of suspension sent to
appellant clearly provided that it was based on N. J.S A
39: 5- 30, N.J.S. A 39:5-30.1 and N.J.S. A 39:3-10, which

properly apply in the circunmstance. But we doubt that
this was the Adm nistrative Law Judge's sole reason for
finding the notice to appellant inadequate, for he

proceeded to discuss in detail the constitutional notice



requi renents.

Second, the appellant m sconstrues the due process
requi rements which nmust be net before his driving |license

properly can be suspended. As the judge stated, a
driver's license suspension nust neet "those incidents of
fairness and due process.” The question is not whether

appellant had notice that failure to answer a Georgia
sunmmons would result in the suspension of his driving
privilege in New Jersey. As noted above, he is inputed
with the knowl edge that forfeiture of bail or bond in the
circunstance was equivalent to a conviction for the
of f ense. The only question really is whether the
notification that his Georgia conviction could result in
suspension of his New Jersey driver's |license net the
requi renents of due process. The answer is, it clearly
di d.

[5] N.J.S.A 39:5-30 provides not only the grounds upon
which a driver's license can be suspended, but also
requires "due notice in witing of such proposed
suspension ... and the grounds thereof." Her e,
appellant was given notice of suspension in witing as
required by the statute, which plainly stated *102 the
grounds upon which the suspension was based. Mor eover
the notice informed appellant of his right to a hearing
to contest the suspension which he requested. I n
addition, appropriate review of +the decision of the
Director has been available to appell ant. The notice
and hearing provided appellant before suspension of his
driving privilege were nore than sufficient to neet the
due process requirements of the State and federa

constitutions. See Bell, 402 U S. at 539; 91 S.Ct. at
1589; In re Arndt, 67 N.J. 432, 436, 341 A.2d 596
(1975).

Af firnmed.



